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PUNISHMENT OF OFFENDERS AGAINST THE LAWS 
AND CUSTOMS OF WAS 

By James "W. Garner 
Professor of Political Science, University of Illinois 

The treaty of peace between Germany and the Allied and Asso- 
ciated Powers, signed at Versailles on the 28th of June, 1919, for- 
mally sanctioned the principle that individuals belonging to the 
armed or naval forces of the adversary, as well as his civil function- 
aries, are responsible under military law for offenses against the laws 
and customs of war and may be tried and punished for such offences. 

The treaty declares that Germany recognizes "the right of the 
Allied and Associated Powers to bring before military tribunals per- 
sons accused of having committed acts in violation of the laws and 
customs of war." It adds: "Such persons shall, if found guilty, be 
sentenced to punishments laid down by law. This provision will 
apply notwithstanding any proceedings or prosecution before a tri- 
bunal in Germany or in the territory of her allies." 

The treaty further requires Germany to hand over to the Allied 
and Associated Powers, or to such of them as shall so request, all 
persons accused of having committed an act in violation of the laws 
and customs of war, who are specified either by name or by the rank, 
office, or employment which they held under the German authorities, 
and to furnish "all documents and information of every kind, the 
production of which may be considered necessary to the full knowl- 
edge of the incriminating facts, the discovery of offenders, and the 
just appreciation of responsibility. 1 

This appears to be the first treaty of peace in which an attempt 

i Articles 228, 230. Identical provisions are contained in the treaty with 
Austria (Arts. 173, 175), but there appear to be no such stipulations in the 
treaty with Bulgaria. 

70 
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has been made by the victorious belligerent to enforce against the 
defeated adversary the application of the principle of individual 
responsibility for criminal acts committed during war by members 
of his armed forces against the persons or property of the other party. 2 

It is proposed in this paper to examine the general principle of 
the criminal responsibility of individual violators of the laws of war, 
and to consider some of the questions that have already risen and are 
likely to arise in connection with the attempt to apply it in practice 
against Germans charged with having committed such offences. 

The principle that the individual soldier who commits acts in 
violation of the laws of war, when those acts are at the same time 
offences against the general criminal law, should be liable to trial 
and punishment by the courts of the injured adversary, in case he 
falls into the hands of the authorities thereof, has long been main- 
tained by some writers, and in 1880 it was expressly affirmed by the 
Institute of International Law. Article 84 of its Manual of the 
Laws of War on Land, adopted at Oxford in that year, declared that 
if any of the rules thereof were violated, "the offending parties 
should be punished, after a judicial hearing, by the belligerent in 
whose hands they are." It was further added that "offenders against 
the laws of war are liable to the punishments specified in the penal 
or criminal law," whenever the person of the offender could be 
secured. 3 

The many shocking acts committed by German soldiers in Belgium 
and France during the late war in violation of the laws and customs 

2 The late Professor Renault, speaking before the French General Prison So- 
ciety in 1915, referred to a suggestion that he had received, to the effect that in 
the treaty of peace a clause should be inserted requiring the delivery up of the 
principal offenders against the laws of war. Regarding the suggestion, M. 
Renault said : "I do not see how a government, even if conquered, could consent 
to such a clause; it would be the abdication of all its dignity; moreover, almost 
always, it is upon superior order that infractions of the law of nations have 
been committed. I have found the proposal excessive, though I understand the 
sentiment that inspired it. I cite it because it shows well to what point men, 
animated by justice and shocked by what has taken place, desire that the mon- 
strosities of which French and Belgians have been victims should not go un- 
punished." 25 Rev. G6n. de Droit Int. Pub., p. 25; also 39 Rev. Pimtentiaire, 
p. 425. 

z Annuaire de Vlnstitut, 1881-1882, p. 174. 
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of war* revived interest in the subject, and already there is an 
extensive literature dealing with it. 5 All writers who have discussed 
the subject are in agreement that certain acts committed by soldiers 
are none the less criminal because they are committed during war. 
Such are acts of pillage, theft, incendiarism, violence, rape, robbery, 
assassination, maltreatment of prisoners and the like. The late Pro- 

* The report of the Peace Conference Commission on the Responsibility of 
the Authors of the War and on Enforcement of Penalties contains a catalogue 
of the breaches of the laws and customs of war committed by the armed and 
naval forces of the German Empire and their allies during the late war. The 
list embraces 32 categories of acts, many of which were crimes under the com- 
mon law. The report is printed in English by the Carnegie Endowment for 
International Peace and is reprinted herein, infra, p. 95. 

5 See, especially, Renault, "de l'Application du Droit Penal aux faits de 
Guerre," 25 Rev. G6n. de Droit Int. Pub. (1918), pp. 5 ff., also his address be- 
fore the SociStS Ge'ne'rale des Prisons, 39 Rev. Pemtentiaire, pp. 406 ff. (1915) ; 
Pic, "Violations des Lois de la Guerre, Les Sanctions Necessaires," 23 Rev. Gen., 
pp. 261 ff. (1916); Feraud-Giraud, Recours en Raison des Dommages Oausis 
par la Guerre; Dumas, Les Sanctions PSnales des Crimes Allemands (1916); 
Meringhac, "Sanctions des Infractions / au Droit des Gens Commisses au Cours 
de la Guerre Europeenne," -24 Rev. G6n. (1917), pp. 10 ff.; Bellot, "War Crimes, 
Their Prevention and Punishment," Grotius Society, Pubs. II, 46; Fauchille, 
L'Evacuation des Ters, occwpes par VAllemagne dans le Nord de la France; 
Tchernoff, Revue Politique et Parlementaire, July, 1915; Nast, "Les Sanctions 
Penales de l'Enlevement par les Allemands du Materiel Industrielle en Terri- 
toires frangais et beiges occupes par leur troupes," 26 Rev. G6n. (1919), pp. 
Ill ff. ; L. D., "Des Sanctions a etablir pour la repression des Crimes commis 
par les Allemands en violation du Droit des Gens et des Traites Internationaux," 
44 Clunet, pp. 125 ff.; and the report of MM. Larnaude and Lapradelle entitled 
Eaoamen de la ResponsabiKte pSnale de I'Empereur Guillaume II d'Allemagne, 
46 Clunet, pp. 131 ff., and the report of the Peace Conference Commission on the 
Responsibility of the Authors of the War. The subject was discussed at length 
by a group of distinguished French jurists at several sessions of the 8oci4t4 
GSnSrale des Prisons in 1915 and 1916. See, especially, the addresses of Garraud, 
Larnaude, Garcon, Renault, Clunet, Pillet and Weiss. English and American 
authorities, of course, are not lacking who have supported the doctrine of indi- 
vidual criminal responsibility. Both Prime Ministers Asquith and Lloyd-George 
publicly declared that Germans guilty of committing criminal acts against 
British soldiers would, in case they fell into the hands of the authorities, be 
tried and punished. Sir Frederick Smith, while Attorney-General of England, 
also advocated the trial and punishment of such persons. See, also, the remarks 
of Mr. E. P. Wheeler, an American lawyer, in the Proceedings of the American 
Society of International Law, 1917, p. 36, and of Professor T. S. Woolsey, ibid., 
1915, pp. 62 ff. 
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fessor Benault aptly remarked that most acts of war, when the ele- 
ment of intent is eliminated, contain all the essentials of criminal 
acts, and if they are forbidden by the law of nations they are analo- 
gous to ordinary crimes and may be punished as such. What deprives 
such acts of the element of criminality is their conformity to the 
rules of international law. That is to say, the killing by a soldier 
of a person belonging to the enemy's forces, or the taking of private 
property in occupied territory, are lawful acts of war only when they 
are done in the manner and subject to the conditions prescribed by 
international law; otherwise they are murder or theft, as the case 
may be, and their authors are liable to punishment. 6 In short, sol- 
diers, as well as civilians, may commit crimes during war, and it 
would be extraordinary to hold that they are protected by their uni- 
form against trial and punishment. As a general rule, a soldier 
cannot be held criminally responsible for acts committed by him in 
the line of duty during war when those acts are authorized by the 
generally accepted laws of war ; such acts are not crimes, but lawful 
acts of war; but if "they are forbidden by the generally recognized 
laws and usages of war, they are not legitimate acts and they may be 
crimes under the common law. The United States Supreme Court 
has affirmed that soldiers are not liable for acts done by them in 
accord with the usages of civilized warfare and by military authority. 7 
It would seem to follow logically that the authors of acts in violation 
of these usages may be held personally responsible. 8 

Most of the war manuals and military criminal codes recognize 
that certain acts committed by soldiers in time of war are ordinary 
crimes, and provide for the punishment of such acts whenever the 
offenders fall into the hands of the authorities. Article 249 of the 
French Code of Military Justice, for example, declares that "every 
individual who, in the zone of operations, despoils a wounded, sick 
or dead soldier shall be punished by reclusion, and every individual 
who commits violence on such a soldier shall be put to death. ' ' The 

e Article cited in 25 R. (?. D. I. P., p. 10. Compare, also, Garcon, 39 Revue 
Penitentiaire, p. 479. 

i Dow v. Johnson, 100 U. S. 158, and Friedland v. Williams, 131 U. S. 416. 

8 Compare an article by C. A. H. Bartlett entitled "Liability for Official War 
Crimes" in 35 Law Ouar. Rev. (1919), p. 186. 
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provisions of the criminal code relative to murder, assault and 
assassination are declared to be applicable in such cases. The term 
"every individual" is certainly broad enough to include members 
of the enemy's forces who commit such acts in the zone of operations, 
whether they are military persons or not. 

The American Rules of Land Warfare (1914) provide punish- 
ment for acts of pillage and maltreatment of the dead and wounded 
(Art. 112), for intentionally inflicting additional wounds upon an 
enemy already disabled, or for killing such an enemy, whether he 
belongs to the army of the United States or is an enemy captured 
after having committed the misdeed (Art. 181 ), 9 for the wanton 
destruction of property (Art. 340), and for committing any one of 
a long list of acts, such as the use of poison, refusal of quarter, 
killing of wounded, maltreatment of dead bodies, ill-treatment of 
prisoners and of inhabitants of occupied territory, and many other 
offences (Art. 366). Crimes punishable by all criminal codes, such 
as arson, murder, theft, burglary, rape, and the like, if committed 
by an American soldier in a hostile country against its inhabitants, 
are declared to be punishable not only as at home, but, in all cases 
In which death is not inflicted, the severer punishment shall be 
preferred (Art. 378). Except as to the wounding of disabled sol- 
diers, no express mention is made, however, of the punishment of 
offenders belonging to the enemy's forces, but there is little doubt 
that every person guilty of committing such acts against American 
soldiers would, if apprehended, be punished equally with those be- 
longing to the American army. 10 American practice during the 
Civil War was in accordance with this view. 11 

The British Manual of Military Law likewise enumerates a long 

» Compare Art. 71 of Lieber's Instructions for the Government of the Armies 
of the United States in the Field. 

io Art. 71 declares in fact that "a prisoner of war remains answerable for 
his crimes committed against the captor's army or people, committed before he 
was captured and for which he has not been punished by his own army." 

ii As is well known, William Wirz, commandant of the Confederate prison 
at Andersonville, was tried by a military commission of the United States after 
the close of the war, on the charge of brutal treatment of Federal prisoners. He 
was convicted and hanged on November 10, 1865. Khodes, History of the United 
States, Vol. V, p. 506. 
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list of war crimes which may be punished as such, irrespective of 
whether they are committed by British soldiers or those belonging to 
the enemy's forces, except that those may not be punished for such 
violations of the recognized rules of warfare, as are ordered by their 
government or commander (Art. 443). 

The German Kriegsbraueh im Landkriege is none the less explicit 
on this point. It declares that the inhabitants of occupied territory 
must not be injured in life, limb, honor or freedom; that every 
unlawful killing, every bodily injury due to fraud or negligence, 
every insult, every disturbance of domestic peace, every attack on 
family, honor, or morality, and generally, every unlawful and out- 
rageous attack or act of violence, are just as strictly punishable as 
though they had been committed against the inhabitants of one's own 
land. It expressly prohibits all aimless destruction, devastation, 
burning, and ravaging of the enemy's country, and declares that 
the soldier who does such acts is "an offender according to the 
appropriate law." Finally, it declares that the seizure and carry- 
ing away of money, watches, jewelry, and other objects of value, is 
considered to be criminal theft and is punishable as such. 12 

It being recognized that certain acts committed by soldiers during 
war in violation of the rules of international law are assimilable 
to ordinary crimes and may be punished as such, several questions 
are presented as to the practical application of the principle. May, 
for example, the courts of one belligerent try and punish offenders 
belonging to the forces of the enemy, and if so, shall it be the ordi- 
nary criminal courts or the military tribunals ? 13 Practically all 
the authorities are agreed that soldiers belonging to the enemy army 
may be tried by the courts of the opposing belligerent for crimes 
committed in violation of the laws of war in the latter 's territory 
against the persons or property of nationals of the injured belligerent, 

12 Morgan, War Book of the German General Staff, pp. 148, 162, and Car- 
pentier, Les Lois de la Guerre Oontvnentale (Kriegsbrauch im Landkriege), pp. 
104, 121, 131. 

is The Treaty of Peace provides that the military tribunals of the country 
of which the injured victim is a national shall have jurisdiction. The French 
writers are not entirely agreed. Some hold that the criminal courts may take 
jurisdiction; others that it belongs to the military courts. 
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if they fall in his hands. 14 And this is the view laid down in the 
military manuals and military penal codes. But in the countries 
which follow the personal theory of jurisdiction their nationals are 
also punishable for crimes committed abroad. Thus, according to 
German law, a German soldier who committed a crime in the occu- 
pied regions of Belgium and France is liable to trial and punishment 
by the German courts. Could he .also be tried and punished by a 
Belgian or French court ? Renault, Pic, Garcon, Merignhac, Feraud- 
Giraud and other French jurists maintain that jurisdiction in such 
cases is concurrent, that is to say, the courts of either belligerent 
may take jurisdiction, and the fact that the offender may already 
have been tried and punished by a German court does not deprive 
a Belgian or French court from trying him. Otherwise, offenders 
would often be insufficiently punished or not punished at all. It is 
well known that the German authorities not only approved the 
commission of various acts done by German soldiers in violation of 
the laws of war, but even encouraged them, and the instances in 
which such offenders were tried and punished by the German courts 
were distressingly rare. The Treaty of Peace expressly declares that 
trial by a German court of Germans charged with violation of the 
laws of war shall be no bar to their prosecution before the courts 
of the Allied Powers (Art. 228). 

The right of the belligerent in whose territory, even if it be at the 
moment under the military occupation of the enemy, crimes are com- 
mitted by enemy soldiers, to try and punish the offenders, must be 
admitted in the interest of justice. The fact that the territory in 
which the offence is committed is at the time under hostile occupation 
would not seem to constitute a legal impediment to the assumption 
of jurisdiction by the courts of the country occupied, since under the 
modern conception of occupation there is no extinction of sovereignty, 
but only its temporary displacement. 15 In practice, France has 

nBeling, a German writer, in the Deutsche Juristen-Zeitung of February 1, 
1915, however, denies that one belligerent may lawfully punish offenders belong- 
ing to the army of the adversary. Cited in 43 Clunet, p. 72. 

is Nevertheless, it may be remarked that the German International Society 
of Comparative Law and Political Economy maintains the exclusive jurisdiction 
of the military occupant. A soldier in enemy territory, it insists, is under the 
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proceeded on the assumption that its courts may take jurisdiction of 

crimes committed by German soldiers within French territory under 

German military occupation. Some cases occurred after the close of 

the war of 1870-71, w and there were many instances during the late 

war. 17 The Treaty of Peace, as stated above, required Germany to 

deliver up to the Allies such offenders as they might designate. "When 

the list of the accused was 'communicated to Baron von Lersner and 

made public in Germany it aroused such opposition that the Baron 

declined to deliver it to his government and announced his intention 

of resigning. In the face of an opposition which threatened to render 

impossible the execution of this provision of the treaty, the Supreme 

Council agreed 18 to allow the accused to be tried by German courts. 

In consequence, the whole project for the trial of the Germans in the 

courts of the Allied and Associated Powers fell to the ground. 

If there is no doubt that a belligerent has jurisdiction over crimes 

committed by enemy troops in his own territory, even though it be 

under hostile occupation, what shall we say as to his right to try 

and punish persons belonging to the enemy's forces who commit 

criminal acts against the soldiers of the former in a foreign country ? 

exclusive jurisdiction of the laws of his own country, and he cannot be punished 
by the courts of the opposing belligerent. Berliner Tageblatt, Feb. 10, 1915, 
quoted by Merignhac, article cited, p. 37. 

is Renault, article cited, p. 18; Merignhac, article" cited, p. 35. 

it On Feb. 26, 1915, a German, soldier was sentenced to death by a French 
military court at Eennes for pillage, incendiarism and assassination of a wounded 
soldier on the field of battle in Belgium. Other cases are mentioned by Merignhac, 
article cited, p. 35. In May, 1919, a former German captain committed suicide 
while being held for trial by a French court on the charge of looting in France 
during the war. In November, 1919, five officers of the German army were ar- 
rested by the French military authorities in Germany and returned to France 
for trial on the charge of pillage and robbery in French territory during the 
German occupation thereof. A press dispatch from Lille, dated Nov. 20, 1919, 
stated that Allied officers were searching for 150 other Germans who were charged 
with similar offences. 

is The list of the accused contained the names of 896 persons, of whom 97 
were demanded by England, 334 by Belgium and France each, 29 by Italy, 57 
by Poland, and 41 by Eoumania. Among the accused were Generals Hindenberg, 
Ludendorff and von Mackensen, Prince Eupprecht of Bavaria, the Duke of 
Wurtemburg, ex-Chancellor Bethmann Hollweg, and a number of admirals, in- 
cluding von Tirpitz. 
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Take, for example, the case of maltreatment by the Germans of a 
French soldier in a German prison, or the receiving by persons in 
Germany of stolen property taken from Prance. There were many 
cases of this kind during the late war. Would a French court be 
competent to try the offenders in case they should subsequently fall 
into the hands of the French authorities? Eenault distinguishes 
between offences of this kind committed within the zone of opera- 
tions of the French army, and those committed without such zone. 
The former fall within the jurisdiction of the French criminal courts, 
although they are committed in foreign territory ; the latter do not. 19 
Under the French Code of Criminal Instruction (Art. 7), offences 
committed outside French territory are punishable in France only 
when they constitute attacks against the safety of the state. 20 Bel- 
gian law is the same (Code of Criminal Instruction, Art. 10). M. 
Clunet thinks crimes committed by the enemy against French pris- 
oners in foreign territory violate the public order of France and 
amount to an attack upon its authority; they might therefore be 
treated as crimes against the safety of the state, and the offenders 
tried and punished by the French courts, if they should fall into 
the hands of the French authorities. 31 Obviously, however, this 
would be an unwarranted interpretation of the term "safety of the 
State," elastic as it is, and M. Clunet himself admits that it is a 
"bit subtle." 22 Merignhac expresses the opinion that an interpre- 
tation which forbids the French courts from taking jurisdiction of 
crimes committed in foreign territory against French nationals (ex- 
cept those which constitute attacks upon the safety of the state) is 
reasonable enough in time of peace, but that in time of war, espe- 
cially war conducted in the manner in which it was carried on by 
the Germans, a belligerent whose nationals (especially prisoners and 
hostages) are maltreated by the enemy, should have the same right to 

i»26 Rev. Gem. de Dr. Int. Pub. (1918), p. 28. 

20 See the recent case of Weohsler, in which a French court took jurisdiction 
of an offence committed against the safety of the state by a Roumanian subject 
in Roumania. 44 Clunet (1917), p. 1745. 

2140 Revue Penitentiaire (1916), p. 37. 

22 M. Garraud thinks, and it would seem, properly, that M. Olunet's reason- 
ing cannot be defended. Ibid., p. 38. 



PUNISHMENT OF OFFENDERS AGAINST LAWS OF WAR 79 

punish such offences when committed in foreign territory that he has 
to punish offences against the safety of the state. Article 7 of the 
French Code of Criminal Instruction should, therefore, be inter- 
preted during war to apply to all crimes committed against French 
nationals in foreign territory. 23 

This question was recently raised in France under the form of 
the right of the French courts to take jurisdiction of certain Ger- 
mans who were charged with having received in Germany stolen 
property carried away from France. As is well known, the Germans, 
during their occupation of Belgium and the north of France, de- 
spoiled many factories and other industrial establishments of their 
machinery' and equipment, and sold it to German manufacturers, 
who in turn utilized it in their own establishments for the manu- 
facture of war materials and articles for civilian use. After the 
occupation by the Allied troops of the Rhine province of Germany, 
following the armistice, they found large quantities of this machinery, 
and arrested, with a view to their trial in France, a number of 
German manufacturers in whose plants the machinery was found. 
The German Government protested against the arrests on the ground 
that the seizure and transportation of the property in question to 
Germany was a lawful act of war entirely in accord with Article 
23 (g) of the Hague Convention Respecting the Laws and Customs 
of War on Land, which allows a belligerent to appropriate enemy 
private property whenever it is "imperatively demanded by the 
necessities of war." Largely on account of the Anglo-French block- 
ade, the very existence of Germany, it was asserted, was threatened, 
and it was therefore a "necessity" that she should draw in part 
upon the supply of raw materials and machinery which was available 
in enemy territory under German occupation. This plea of neces- 
sity, however, can hardly be defended. 

It is quite clear from the language and context of Art. 23 (g), 
to say nothing of the debates in the Conference, that it was never 
intended to authorize a military occupant to despoil, on an extensive 
scale, the industrial establishments of occupied territory and to trans- 
port their machinery to his own country for sale to local manu- 
18 24 Rev. Gen. de Droit Int. Pub. (1917), pp. 42-45. 
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facturers for use in the upkeep of his home industries. What was 
intended, and this alone, was to authorize the seizure or destruction 
of private property only in exceptional cases, when it was an im- 
perative necessity for the conduct of his military operations in the 
locality where it was situated, or for the execution of measures of 
occupation. 24 This interpretation is further strengthened by Art. 46 
of the convention, which requires belligerents to respect enemy pri- 
vate property and forbids confiscation, and by Art. 47 which for- 
mally prohibits pillage. The Kriegsbrauch im Landkriege itself de- 
clares that the carrying away of enemy private property from 
occupied territory must be "regarded as criminal robbery and be 
punished accordingly. ' ' 25 

It would seem, therefore, that the acts complained of were not 
lawful acts of war, but that they constituted the crime of theft, 
which is punishable by the criminal law of all countries, and the 
crime having been committed within French territory, though under 
hostile occupation, all persons participating, directly or indirectly, 
in the seizure and transportation to Germany of the said property, 
were liable to trial and punishment by the French criminal courts. 

But, among those arrested, were a number of German manu- 
facturers who had purchased the French machinery of others, but 
who had not themselves participated, directly or indirectly, in its 
removal from France. Could they also be tried by the French courts 
on the charge of having received stolen property? The answer is 
no, since the act of receiving the property in question took place not 
in France, but in Germany, and under Art. 7 of the French Code of 
Criminal Instruction the French courts are not competent to take 
jurisdiction of offences committed outside French territory, except 
where they constitute attacks upon the safety of the state. 26 

Another question which arises in connection with the applica- 
tion of the criminal law to individual acts committed in violation of 
the laws of war, is whether the criminal courts of a belligerent may 
take jurisdiction of offenders charged with the unlawful destruction 

24 Compare the article by Professor Nast, of the University of Nancy, op. cit. 

25 Morgan, War book of the German General Staff, p. 170. 

2« This is the conclusion of M. Nast in the article cited, p. 123. 
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of their merchant vessels on the high seas and the drowning of their 
crews and passengers, or with attacks upon hospital ships, of which 
there were many cases during the late war. The names of many- 
German submarine commanders guilty of such acts are known to the 
British and French authorities, and there is a general agreement 
that these acts were not lawful belligerent acts, but crimes under 
the common law of nations. The coroner's jury at Kinsale, which 
held an inquest upon the death of the victims of the Lusitania, came 
to the conclusion that the sinking of the Lusitania was such a crime. 
The act having been committed without the territorial jurisdiction 
of Great Britain, would a British court be competent to try the 
commander of the submarine which torpedoed the vessel, in case he 
should fall into the hands of the British authorities? It would seem 
that on the legal fiction that a merchant vessel is assimilable to 
floating territory of the country whose flag it flies, an unlawful at- 
tack upon it, on the high seas or elsewhere, and which resulted in 
the death of the citizens of the state whose nationality it bears, would 
fall within the jurisdiction of such state. 27 

Still another question has arisen in connection with the attempt 
to apply the criminal law in the case of individual violators of the 
laws of war, namely, whether an offender may be tried and condemned 
in his absence (condemnation par contumace, as French law terms 
it) . As stated above, the names of many of the most flagrant offenders 

27 Compare the opinions of Coleridge, C. J., and Denman, J., in the case of 
Eegina v. Keyn, 2 H. of L. Cases, 1 ; also, the report of Larnaude and Lapradelle 
in 46 Clunet, p. 139. In May, 1919, the captain of the German submarine -which 
sank the British hospital ship &lena,rt Castle was arrested by the British authori- 
ties, placed in the Tower of London, and held for trial. The legal department 
of the government is said to have ruled that the authorities had no right to 
detain him during the life of the armistice, Art. 6 of which provided that in all 
territories evacuated by an enemy no persons should be prosecuted for offences 
of participation in war measures prior to the signing of the armistice, but the 
Admiralty took the position that they had the right to arrest such offenders at 
any time and hold them for trial after peace was declared. The prisoner was 
released, however, on the ground that he was not liable to arrest until peace 
had been officially declared; but there was considerable criticism of the action 
of the government, especially by Admiralty officials, who had done much to trace 
the perpetrators of German submarine atrocities. N. Y. Times, May 10 and 
Nov. 30, 1919. 
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on the German side, especially among the higher commanders (e.g., 
Generals Stenger, Manteuffel, Von Biilow, Klauss, and Mackensen, 
Prince Eitel Friedrich, Crown Prince Rupprecht of Bavaria, the 
Duke of Brunswick and the Duke of Gronau, are well known to the 
British, Belgian and French authorities. The proclamation which 
they issued (e.g., General Stenger 's order directing his soldiers to 
take no prisoners), or the towns which were destroyed by their 
orders, constitute unimpeachable evidence of their guilt, and their 
acts were so obviously contrary to the laws and customs of war that 
no legitimate defence could be pleaded if they were to appear in 
person at the trial. Some French jurists during the late war advo- 
cated this procedure, and in several instances German offenders were 
indicted, though it does not appear that any of them were actually 
tried and condemned par contumace. In favor of this procedure, 
it was argued that the evidence of guilt in many instances was so 
abundant in quantity and conclusive in character that there would 
be no injustice in pronouncing condemnation against the guilty 
parties in their absence; that the putting en lumiere by means of a 
trial and condemnation, of the facts concerning atrocities committed 
would have a certain moral effect in that the condemned would 
henceforth stand before the world as convicted criminals; and that 
in the event of their conviction, if they should subsequently come 
within the jurisdiction of the country they could be arrested and 
compelled to undergo the punishment imposed by the court. 28 It 
is hardly likely that an American or English coui't could be induced 
to take jurisdiction of a case in which the accused was not present, 
even if it had the constitutional power, and in any case it may be 
seriously doubted whether anything would be gained, since, if the 
accused were convicted, he would avoid the consequences by remain- 
ing outside the jurisdiction of the court. 

The most perplexing question, perhaps, of all those likely to arise 
in connection with the attempt to punish individual violators of the 

28 Compare, e.g., Pic, 23 Rev. Gin. de Droit Int. Pub. (1916), p. 201; Renault, 
25 ibid., p. 24; Merignhac, 24 ibid., p. 47, and remarks of Commandant Jullien 
before the General Prison Society (40 Rev. Penitentiaire, p. 110), who says the 
French law of contumacy never contemplated the trial in absentia of enemy 
soldiers charged with committing acts in violation of the laws of war. 
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laws of war is whether the plea of command by a superior officer shall 
be admitted as a defense against the prosecution of a soldier charged 
with a crime committed by him while under arms. During the late 
war German soldiers again and again asserted in the presence of 
their victims that they had been ordered by their commanders to 
commit the acts against which the inhabitants protested, and which 
they themselves committed with reluctance. Some of the men who 
took part in the deportation of the civilian population of Belgium 
and France are said to have broken down under the strain of the 
scenes which they were compelled to witness and were arrested and 
punished by the higher military authorities for refusing to execute 
the orders which they had received. After the devastation of the 
Somme region in France certain diaries of German soldiers were 
found in which the writers recorded that they carried out the work 
of destruction with reluctance, knowing that it was not lawful war- 
fare, and that they did it only because they had been ordered to 
do so. 29 

In July, 1915, a French council of war sitting at Eennes sentenced 
to death a Saxon soldier for pillage, incendiarism and assassination 
of wounded enemy soldiers on the field of battle. When arraigned 
before the council, he pleaded the formal orders of his commander 
and he named the general from whom the order emanated and also 
the lieutenant who compelled him to execute it. The court, having 
every reason to believe that the facts alleged by him were true, made 
a report of the same to the Minister of War in order that he might 
recommend clemency in case he desired to do so. 30 Another German 
soldier having been tried before a council of war at Toulouse and 
condemned to twenty years of forced labor on the charge of having, 
in September, 1914, burned a house in the Oise and wounded one 
of the inmates, who died the following evening, alleged that he 
acted under the orders of his captain. 31 M. Eenault related before 
the General Prison Society the case of a German officer who, being 

29£es Nouvelles (a Dutch Journal) of April 13, 1917, published a diary of 
this kind. See, also, Wythe Williams in the N. Y. Times of March 28, 1917. 
ao 24 Rev. Gen., p. 53. 
si IUd., p. 36. 
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reproached for having committed certain acts in a Belgian village, 
replied: "Yes, I know it was contrary to the law of nations for I am 
a doctor of law ; I did not wish to do it, but I did it in obedience to 
the formal order of the Governor-General of Brussels. ' ' 32 

"Who should be punished in such cases ? The soldier who commits 
the crime, or the officer who gives the order and directs its execution, 
or the commander from whom it emanates in the first instance, or 
all of them, and any others to whom any share of the responsibility, 
immediate or ultimate, may be attributed? It is argued by some 
that it would be manifestly unjust to punish the soldier who is com- 
pelled by his superior officer to commit the act and who does it only 
because he would himself be severely punished for disobedience of 
orders in case he refused. Obedience to orders is the first duty of 
a soldier, and it is absolutely necessary to military discipline. He 
cannot discuss or question the commands that are given him; he is 
not the judge of their legality or illegality; and if he were, his 
ignorance of the laws of war would in many cases make him an in- 
competent judge. A French officer speaking before the Societe 
d'Economie Sociale of Paris in February, 1915, related that an in- 
telligent young German soldier, when placed on trial before a council 
of war at Paris on the charge of pillage, alleged that the general in 
command had given the order to shoot civilians and to pillage the 
town, and the prisoner added gravely : ' ' With us it is not good when 
the chief gives an order to refuse to execute it. ' ' 8S Had he refused, 
he probably would have been shot by his own commander. 

In such cases, therefore, justice requires the punishment of 
the officer who is responsible for the order rather than the simple 
soldier who acts by constraint and who has no power of judgment 
or discretion. But there are practical procedural difficulties in 
the application of this principle, since it is not easy to determine 
the motives which animate a soldier in committing such an act. 
The mere allegation that he committed it because he was ordered to do 
so is not evidence. In fact he may have felt no scruples that it was 
wrong or , contrary to the laws of war. The probabilities are that 

82 39 Revue PSnitentiaire (1915), p. 427. 
33 Reforme Sociale, 1915, p. 202. 
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every soldier who commits such an act would when put on trial 
plead the superior command of his officer as a defence, although he 
may have done it voluntarily and without any feeling of repugnance. 
Moreover, it would be impossible in many cases to establish the fact 
of a superior command. "Where commands are issued in the form of 
written orders or proclamation there would not necessarily be any 
difficulty, but many military orders are verbal. Should the allega- 
tion of the accused that he acted under verbal orders be accepted 
when no proof is adduced? If the rule of the criminal law which 
puts the burden of proof on the state were followed in such cases, 
there would probably be few convictions, for the, accused would 
usually allege that he acted under verbal orders and the prosecution 
would find it difficult to show the contrary. 

It is an axiom, at least of English and American law, that the 
plea of superior order is no defense to an illegal act. 84 But is the 
rule applicable in the case of acts committed by soldiers during war, 
when those acts have been ordered by their commanders? 

The British Manual of Military Law enumerates a list of acts 
which it denominates as war crimes and for the commission of which 
the authors shall be punished, but it adds that "members of the 
armed forces who commit such violations of the recognized rules of 
warfare as are ordered by their government or commander cannot 
be punished by the enemy" (Art. 443). 85 But the officers or com- 

s* See the early English case of Mostyn v. Fabrigas, 1 Cowper 180, decided 
by Lord Mansfield; and the American cases of Little v. Barreme, 2 Cranch 170, 
179, and Mitchell v. Harmony, 13 How. 115. In the first mentioned American 
case, Chief Justice Marshall said it was the duty of a soldier to execute the 
lawful orders of his superiors, but that he was personally liable for the execu- 
tion of an illegal order. In the case of Mitchell v. Harmony the Supreme Court 
repudiated the doctrine that an officer may take shelter under the plea of superior 
command. Referring to an order given to a military officer by his commander 
to commit an illegal act, the court declared that the order was no justification 
to the person by whom it was executed. It added: "Upon principle, independent 
of the weight of judicial decision, it can never be maintained that a military 
officer can justify himself for doing an unlawful act by producing the order of 
his superior." 

35 This qualification is criticized by Bellot ( Grotius Society Pubs. II, p. 46 ) 
as one which "makes waste paper for the whole chapter," and he points out that 
it was not in any previous edition of the Manual. It is also criticized by a 
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manders responsible for such orders may, if they fall into the hands 
of the enemy, be punished. This provision also appears in the Ameri- 
can Eules of Land Warfare. 86 

English authority generally is hardly in accord with this view. A 
belligerent, says Hall, "possesses the right to punish persons who have 
violated the laws of war, if they afterwards fall into his hands," 37 
and he makes no reservation in the case of those who have committed 
the violation by order of their commanders. Holland adopts the 
same view. 38 Phillipson asserts that "the contention that a combat- 
ant's acts, no matter how heinous, outrageous or abominable, do not 
possess a criminal character if they are committed under orders from 
superior officers — carried to its logical conclusion would lead to in- 
eptitude and absurdity; the successive shifting of responsibility 
would exculpate every one until he reached the ultimate cause."* 9 
Sir Frederick Smith, Attorney-General of England, now Lord Chan- 
cellor, was also of the opinion that the guilty offenders should not 
be permitted to plead the orders of their superiors and thus shift 
the responsibility ultimately to the head of the state. But Oppen- 
heim approves the rule of the American and British manuals. 40 

Article 64 of' the French Criminal Code lays down the rule that 
an act committed by a person who has been constrained by force is 
neither a crime nor a misdemeanor (delit). Professor Nast, of the 
University of Nancy, has expressed the opinion that this immunity 
would cover the case of a soldier who is compelled to commit an act 
in violation of the laws of war and that, therefore, German soldiers 

writer in the Jour, of the Society of Comparative Legislation and Int. Law (Vol. 
18, p. 154) as contrary to the rule of Anglo-American jurisprudence that aa 
individual is responsible for his acts whether committed under order or not. 

36 Art. 366. "Individuals of the armed forces will not be punished for these 
offences in case they are committed under the orders or sanction of their govern- 
ment or commanders. The commanders ordering the commission of such acts, 
or under whose authority they are committed by their troops, may be punished 
by the belligerent into whose hands they may fall." 

37 International Law, 6th ed., p. 410. 

38 Laws of War on Land, Sees. 117-118. 

39 International Law and the Great War, p. 260. Compare, also, Bartlett, an 
English writer, in 35 Law Quar. Review, p. 191. 

*o International Law, Vol. II, Sec. 253. 
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who were compelled by their commanders to participate in the spolia- 
tion of French industrial establishments and the removal of their 
machinery to Germany, although the acts were contrary to The Hague 
Convention, were not liable to arrest and trial by the French courts.* 1 
Professor Merignhac, of Toulouse, however, adopts a contrary view 
and maintains that Article. 64 of the Penal Code was never intended 
to shield soldiers who in time of war commit atrocities and who 
afterwards seek refuge under the plea that they were ordered by 
their commanders to commit them. 

He says Article 64 of the French Penal Code is a law for civilized 
people; it assumes a constraint exercised in isolated cases, and in 
fact its application is rare in the courts of criminal repression; it 
cannot, therefore, apply to the totality of punishable acts committed 
in war entire, because the public action would find itself paralyzed 
in case its exceptional character were transformed into a general rule. 
It would mean that all prosecutions against German prisoners would 
immediately cease, and at the conclusion of war, no action could be 
taken against those who had not been captured because they could 
invoke the excuse of constraint ; and as we have indicated, all subor- 
dinates and all chiefs, great and small, would escape punishment. 42 

This is the view adopted by the great majority of French jurists 
who have discussed the question. They maintain that every person 
who has any share in the commission of a criminal act during war, 
the private soldier who commits it, the officer who delivers the order 
to him, the commander from whom it emanates, and even the chief 
of state who is ultimately responsible, may be tried and punished 
if found guilty. And the French military courts acted on this prin- 
ciple in all the cases that came before them during the late war. In 
every case where 'the plea of superior command was invoked, the 
courts made short shrift of it, and if the evidence established the 
guilt of the accused, he was condemned even when he produced 
conclusive proof that he acted under orders. 43 

Whether the individual soldier should be held responsible and 
punished in such cases, there will always, perhaps, be a difference 

«26 Rev. GSn. de Droit Int. Pub. (1919), p. 123. 
«24 Rev. G4n. de Droit Int. Pub. (1917), p. 53. 
«Some cases are cited by Merignhac in 24 Rev. GSn. (1917), p. 53. 
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of opinion; but concerning the general proposition that commanders 
upon whom the responsibility for criminal acts and acts in violation 
of the generally recognized laws of war, should be held accountable 
and punished by the adversary in case they fall into his hands, there 
ought to be no dissent. If it were generally understood in the future 
that commanders would be so held responsible, it is probable that 
such orders as that issued by General Stenger, directing his men to 
take no prisoners, would be rarer. 

The principle that military officers should be held personally 
responsible for orders in violation of the laws and customs of war, 
if pushed to its logical limits, would render commanders-in-chief, that 
is, heads of states, liable for illegal acts for which they are respon- 
sible, directly or indirectly. Very early during the late war jurists 
in both France and England advocated the holding of the German 
Emperor, in case Germany were defeated, responsible for acts com- 
mitted by his military and naval forces in violation of the criminal 
law and the laws of war. Commandant Jullien, speaking before the 
French Society of Social Economy in 1915, asserted that 

it was necessary to go beyond the individual, the actual author of the 
act complained of; it was necessary to search for the chiefs; from 
chief to chief we must go to the top. In the German army there is 
one supreme chief, the Emperor. Let us know, for example, whether 
the act of General Stenger, who was accused of having issued a 
proclamation ordering his troops to give no quarter, was ever dis- 
avowed. 44 

Professor Merignhac approved the suggestion. "It is evident," he 
said, "that the Kaiser knew it, and perhaps one may even say, 
ordered it. Of course, he did not give directly all the barbarous 
orders issued by his generals, but the latter knew that their acts had 
his approval. " 45 • Professor Weiss, an eminent member of the law 
faculty of the University of Paris, took the same view in an address 
before the General Prison Society of France in 1915. "I think," he 
said, "that not only the direct immediate offenders should be held 

44 Rtforme Sociale, 1915, p. 203. 

*5 24 Rev. G4n. de Droit' Int. Pub., p. 51. 
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responsible, but that we must go to the top; we must pass over the 
heads of the primary offenders, to the chiefs, to those of whom the 
soldiers and officers have been only the servants and valets. ' ' 46 Pro- 
fessors Larnaude and Lapradelle, in an elaborate report to the French 
Government on the question of the penal responsibility of the ex- 
Emperor, advocated that he be held personally responsible for the 
crimes committed by his armed and naval forces in violation of the 
laws and customs of war and that he be placed on trial before an 
international tribunal. 47 Jurists and statesmen in England also de- 
manded the trial of the ex-Emperor, who, it was asserted, was not 
only responsible for starting the war, but also for many of the 
worst atrocities committed by his officers, soldiers and sailors. 

The question of the responsibility of the authors of the war, the 
facts as to the breaches of the laws and customs of war by the. 
forces of the German Empire and their allies and the degree of 
responsibility for offences committed by persons belonging to the 
enemy forces, was made the subject of an elaborate report by a 
commission of the Peace Conference. 48 The commission reported 
that the war was "premeditated by the Central Powers, together with 
their allies, Turkey and Bulgaria, and was the result of acts de- 
liberately committed in order to make it unavoidable;" and that the 
war was carried on by these Powers by "barbarous methods in viola- 
tion of the established laws and customs of war and the elementary 
laws of humanity." Eegarding the personal responsibility of in- 
dividual offenders against the law of nations, the commission de- 
clared : 

« 39 Revue PSnitentiare (1915), p. 457. The commission of the French Cham- 
ber of Deputies which was charged with reporting on the bill for the ratification 
of the Treaty of Peace with Germany declared in its report that "among the 
responsibilities incurred, none is higher and more grave than that of the German 
Emperor. He should be judicially prosecuted for having violated the laws and 
customs of war. Supreme chief of the armed forces on' land and sea, the 'lord 
of war' not only knew, but tolerated and encouraged, the crimes which his troops 
committed on land and sea. History will demand that he be held responsible 
for these acts." Text of the report in Barthou, Le Trait 6 de Paiss, p. 49. 

*i Their report is published in 46 Clunet (1919), pp. 131ff. 

48 Printed in English by the Carnegie Endowment for International Peace, 
Div. of Int. Law, Pamphlet No. 32, and reprinted herein, infra, p. 95. 
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In these circumstances, the commission desires to state expressly 
that in the hierarchy of persons in authority, there is no reason why 
rank, however exalted, should in any circumstances-protect the holder 
of it from responsibility when that responsibility has been estab- 
lished before a properly constituted tribunal. This extends even to 
the heads of states. 

There was little doubt, the commission added, that the ex-Kaiser and 
others in high authority were cognizant of and could at least have 
mitigated the barbarities committed during the course of the war. 
"A word from them would have brought about a different method 
in the action of their subordinates on land, at sea and in the air." 
The conclusion of the commission was that "all persons belonging 
to enemy countries, however high their positions may have been, 
without distinction of rank, including chiefs of States, who have 
been guilty of offences against the laws and customs of war or the 
laws of humanity are liable to prosecution." 49 

As to acts which provoked the war, although the responsibility 
could be definitely placed, the commission advised that the authors 
be not made the object of criminal proceedings, but recommended 
that the Peace Conference "adopt special measures" and "create a 
special organ in order to deal as they deserve with the authors of 

*9 The two American members of the commission, Messrs. Lansing and Scott, 
dissented from certain conclusions and recommendations of the Commission. They 
did not consider that a judicial tribunal was a proper forum for the trial of 
offences of a moral nature, and they objected to the proposal of the majority to 
place on trial before a court of justice persons charged with having violated the 
"principles of humanity" or the "laws of humanity." They also objected to the 
"unprecedented proposal" to put on trial before an international criminal court 
the heads of states not only for having directly ordered illegal acts of war, but 
for having abstained from preventing such acts. This would be contrary to the 
doctrine of immunity of sovereigns from trial and punishment by a foreign 
jurisdiction as laid down by Chief Justice Marshall in the case of the Schooner 
Exchange v. McFadden (7 Cranch 116). 

The reasoning of the American members was in accord with the somewhat 
technical conceptions of American criminal law and procedure, but there are 
doubtless American jurists who will not concur in their line of reasoning or in 
their conclusions. 

The two Japanese members of the commission also dissented from certain of 
the conclusions of the majority, and expressed doubt whether, under the law of 
nations, offenders against the laws of war, belonging to the forces of the adver- 
sary, could be tried before a court constituted by the opposing belligerents. 
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such acts." The Peace Conference adopted in principle the recom- 
mendations of the commission in respect to the trial of the ex-Em- 
peror. Article 227 of the treaty with Germany is as follows: 

The Allied and Associated Powers publicly arraign "William II 
of Hohenzollern, formerly German Emperor, for a supreme offence 
against international morality and the sanctity of treaties. A special 
tribunal will be constituted to try the accused, thereby assuring him 
the guarantees essential to the right of defence. It will be composed 
of five judges, one appointed by each of the following Powers: 
namely, the United States of America, Great Britain, France, Italy 
and Japan. In its decision the tribunal will be guided by the high- 
est motives of international policy, with a view to vindicating the 
solemn obligations of international undertakings and the validity of 
international morality. It will be its duty to fix the punishment 
which it considers should be imposed. The Allied and Associated 
Powers will address a request to the government of the Netherlands 
for the surrender to them of the ex-Emperor in order that he may 
be put on trial. 50 

Under the treaty, the accused was to have been tried, not for an 
offence against the criminal law, nor for violation of the laws and 
customs of war by his subordinates for which he might have been held 
responsible, but only for offences against morality and for breaches of 
treaty faith. Had he been surrendered and placed on trial, it is not 
clear what punishment could have been imposed. Since he was not 
charged with a crime, he would hardly have been liable to the penalties 
prescribed for violations of the criminal law, and since the law of 
nations prescribes no penalties for offences against international 
morality or the sanctity of treaties, it would seem that the judgment 
of the court must have been limited to a formal pronouncement, 

M Since the above was written the Dutch Government has informed the 
Allied and Associated Governments that it would not surrender the ex-Kaiser. 
"This Government," it stated in its reply, "cannot admit any other duty than 
that imposed upon it by the laws of the Kingdom and national tradition." 
According to these laws and traditions, it added, "Holland has always been 
regarded as a refuge for the Vanquished in international conflicts" and the 
Government could not refuse "to the former Emperor the benefit of its laws 
and this tradition" and thus "betray the faith of those who have confided 
themselves to their free institutions." — N. Y. Times Current History, Vol. XI, 
Pt. II, March, 1920, p. 377. 
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stigmatizing him perhaps as a treaty breaker primarily responsible 
for the war and holding him up to the execration of mankind. But 
the Peace Conference, as well as the public opinion of the greater 
part of the world, has already pronounced him guilty of these acts, 
and it is not quite clear what would have been gained by having a 
court try him on moral charges, for which he had already been 
convicted, and to pronounce a condemnation which he had already 
received. It may be questioned therefore whether the decision of the 
Peace Conference was the best solution of the problem. 

If the Conference believed that he deserved to be punished, would 
it not have been more logical and more in accord with the principles 
of the criminal law and procedure to have extended the theory of 
responsibility for criminal acts one degree higher than it actually 
did, declared that the ex-Emperor was as much responsible for a 
criminal act which he sanctioned or permitted as a general who gave 
the order to commit it, and, having laid down this principle, pro- 
vided for the creation of a court to try him on criminal charges 
instead of moral offences? 

But, as was pointed out by the American members of the Com- 
mission on Responsibilities, it is a well-established rule of the law 
of nations that heads of States are exempt from the jurisdiction of 
foreign courts 51 and in the United States this immunity has even 
been interpreted to apply to ex-sovereigns. 52 The latter interpreta- 
tion of the immunity, however, can hardly be said to be a rule of 
international law, and it may be argued with reason that the exemp- 
tion accorded to reigning sovereigns was never intended to shield 
and protect from punishment heads of states responsible for such 
crimes and offences against the rights of nations as those with which 
the German Emperor was charged. The immunity referred to was 
founded on considerations of international comity and public policy 
and was introduced for the purpose of preventing the courts of one 

51 See the eases of Mighell v. Sultan of Johore, 1 Q. B. 149 (1894) ; de Haber 
v. Queen of Portugal, 17 Q. B. 196 (1851) ; Schooner Exchange v. McFaddon, 7 
Cranch 116 (1812), and Moore, Digest of International Law, Vol. II, see. 250. 

M Hatch v. Baez, 7 Hun 596, and Underhill v. Hernandez, 26 U. S. App.. 572 
(1895). This matter is learnedly discussed by Quincy Wright in 19 Amer. Polit- 
ical Science Beview (1919), p. 120. 
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state from interfering with the discharge by the heads of other 
states of their high and important duties. It may be confidently 
asserted that it was not intended to lay down the principle that an 
abdicated or deposed chief of state cannot be arraigned before an 
international tribunal for high crimes committed by him against 
other nations while he was in power. The fact is, cases like that of 
the former German Emperor are not governed by the established 
rules of international law ; whether he should be tried by an inter- 
national tribunal and punished, if convicted, is rather a matter of 
expediency and of international policy than of municipal or inter- 
national law. 

The Peace Conference set a new precedent, one that is to be 
highly commended, in affirming the principle that individual offenders 
against the laws Of war, whenever their acts are criminal in char- 
acter, are personally responsible and liable to punishment, and in 
endeavoring to give practical effect to this principle by requiring 
German offenders during the recent war to be delivered up for trial 
and punishment. In relieving the chief offender, the ex-Kaiser, from 
responsibility for criminal acts which he permitted, if he did not 
directly approve and encourage, the Conference failed, in the opinion 
of many persons, to go to the limit which logic, consistency and 
considerations of equal justice required. Had it affirmed the ele- 
mentary principle that no man, however high his station, is above 
the' law, and that heads of states who are commanders-in-chief who 
permit, approve and even encourage the commission of crimes by 
their subordinates in the field, are equally guilty and that they can- 
not escape responsibility by taking refuge under the plea of an 
immunity which was really never intended to shield them from the 
consequences of their crimes, the moral effect in the wars of the 
future would have been most salutary. It would have been tanta- 
mount to the serving of notice on chiefs of states that he who pro- 
vokes an unjust war, who wages it according to cruel and barbarous 
methods, who permits and sanctions atrocities by his troops, who 
approves and even encourages shocking violations of the most ele- 
mentary and long-established laws and usages of war, and who re- 
wards by decorations and promotions their authors, does so with full 
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knowledge that if he is defeated he will be brought to the bar of 
justice and punished equally with the humblest soldier who has 
been compelled to violate the law, and who, for this and other reasons, 
may be a thousand times less responsible. 



